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OPINION OF ADVOCATE GENERAL

SAUGMANDSGAARD ØE

delivered on 18 May 2017 (1)

Case C‑64/16

Associação Sindical dos Juízes Portugueses

v

Tribunal de Contas

(Request for a preliminary ruling
from the Supremo Tribunal Administrativo (Supreme Administrative Court, Portugal))

(Reference for a preliminary ruling — Second paragraph of Article 19(1) TEU — Effective judicial protection — Charter of Fundamental Rights of the European
Union — Article 47 — Judicial independence — National rules providing for the reduction of remuneration in the public administration — Budgetary austerity

measures)

I.      Introduction

1.        The request for a preliminary ruling made by the Supremo Tribunal Administrativo (Supreme Administrative Court, Portugal) was submitted in proceedings
between the Associação Sindical dos Juízes Portugueses (Trade Union of Portuguese Judges, ‘the ASJP’) and the Tribunal de Contas (Court of Auditors, Portugal)
concerning the reduction in the salaries paid to the members of that court, which resulted from a law that temporarily reduced the amount of remuneration in the public
sector in order to combat the effects of the economic crisis in Portugal.

2.        The referring court wonders whether such national legislation is compatible with the principle of judicial independence, which in its view derives from both the
second subparagraph of Article 19(1) TEU (2) and Article 47 of the Charter of Fundamental Rights of the European Union (‘the Charter’) (3) and from the case-law of the
Court of Justice.

3.        Before setting out the reasons why I consider that the question thus posed should be answered in the negative, I shall examine the objections relating to the
inadmissibility of the question for a preliminary ruling and to the manifest lack of jurisdiction of this Court which have been put forward in the present case.

II.    Legal context

A.      EU law

4.        The main acts of EU law designed to correct the excessive deficit of the Portuguese Republic and to grant the latter financial assistance which are mentioned in the
present case are the following:

–        Council Decision 2010/288/EU of 19 January 2010 on the existence of an excessive deficit in Portugal; (4)

–        Council Regulation (EU) No 407/2010 of 11 May 2010 establishing a European financial stabilisation mechanism; (5)

–        the agreement on economic and financial adjustment, usually known as the ‘Protocol Agreement’, signed on 17 May 2011 between the Portuguese
Government, the European Commission, the International Monetary Fund (‘the IMF’) and the European Central Bank (‘the ECB’); (6)

–        Council Implementing Decision 2011/344/EU of 30 May 2011 on granting Union financial assistance to Portugal, (7) amended by, inter alia, Council
Implementing Decision 2012/409/EU of 10 July 2012 (8) and Council Implementing Decision 2014/234/EU of 23 April 2014; (9) and

–        Council Recommendation with a view to bringing an end to the situation of an excessive government deficit in Portugal, 18 June 2013, 10562/13. (10)

B.      Portuguese law

1.      Law No 75/2014

5.        Law No 75/2014, estabelece os mecanismos das reduções remuneratórias temporárias e as condições da sua reversão (Law No 75/2014 putting in place the
mechanisms for the temporary reduction of remuneration and the conditions governing their reversibility) of 12 September 2014 (11) (‘Law No 75/2014’), in accordance
with Article 1(1) thereof, has as its purpose to determine the application of the mechanism for the reduction of remuneration in the public sector and to define the
principles with which its reversibility must comply.

6.        Article 2 of that Law, entitled ‘Reduction in remuneration’, is worded as follows:

‘1 — Gross monthly income greater than EUR 1 500 of persons referred to in paragraph 9, whether already employed on that date or taking up their functions
thereafter, in any capacity, shall be reduced as follows:

(a)      3.5% of the total amount of remuneration greater than EUR 1 500 and less than EUR 2 000;

(b)      3.5% of the amount of EUR 2 000 plus 16% of the amount of the total remuneration greater than EUR 2 000, coming to an overall reduction of between 3.5%
and 10% in respect of remuneration equal to or greater than EUR 2 000 and up to EUR 4 165;
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(c)      10% of the total amount of remuneration greater than EUR 4 165.

…

9 — This Law shall apply to the following office-holders and other employees:

(a)      the President of the Republic;

(b)      the President of the Assembleia da República [National Assembly];

(c)      the Prime Minister;

(d)      Deputies of the Assembleia da República;

(e)      Members of the Government;

(f)      Judges of the Tribunal Constitucional [Constitutional Court], Judges of the Tribunal de Contas [Court of Auditors], the Attorney General of the Republic,
judges and public prosecutors, judges of administrative and tax tribunals and district judges;

(g)      Representatives of the Republic for the Autonomous Regions;

(h)      Deputies of the assembleias legislativas das regiões autónomas [Parliaments of the Autonomous Regions];

(i)      Members of the Regional Governments;

(j)      locally elected persons;

(k)      members of other bodies provided for in the Constitution not referred to in the preceding paragraphs and members of bodies in charge of independent
administrative bodies, namely those working for the Assembleia da República;

(l)      Members and employees of cabinets, management bodies and support offices, office-holders and bodies referred to in the preceding paragraphs, the President
and Vice-President of the Supreme Council of the Judiciary, the President and Vice-President of the Supreme Council of Administrative and Tax Tribunals, the
President of the Supremo Tribunal de Justiça [Supreme Court], the President and Judges of the Tribunal Constitucional, the President of the Supremo Tribunal
Administrativo [Supreme Administrative Court], the President of the Tribunal de Contas, the Provedor de Justiça [Ombudsman] and the Attorney General of
the Republic;

(m)      soldiers of the armed forces and the Republican National Guard (GNR), including military judges and military experts in the Public Prosecutor’s Office, and
of other armed forces;

(n)      managerial staff of the Presidency of the Republic and the Assembleia da República and other supporting staff of the constitutional bodies, other departments
and bodies of the central, regional and local State administration and staff carrying out other duties which are treated as equivalent for the purposes of
remuneration;

(o)      public administrators or those treated as equivalent thereto, members of executive, deliberative, consultative or supervisory bodies or any other statutory body
subject to general or special rules, legal persons governed by public law whose independence arises from their involvement in the regulation, supervision or
control of public undertakings whose capital is wholly or mainly in public ownership, public undertakings the operation of which is entrusted to a third
undertaking and entities forming part of the regional and municipal business sector, public foundations and any other public entity;

(p)      employees carrying out public duties with the Presidency of the Republic, the Assembleia da República or in other constitutional bodies, and those carrying
out public duties irrespective of the details of the employment relationship governed by public law, including employees undergoing retraining and on special
leave;

(q)      employees of public institutions subject to a special regime and legal persons governed by public law which are independent as a result of their involvement
in regulatory, supervisory or monitoring activities, including [employees] of independent regulatory entities;

(r)      employees of public undertakings whose capital is wholly or mainly in public ownership, public undertakings and entities forming part of the regional and
municipal business sector;

(s)      employees and management of public foundations governed by public law and public foundations governed by private law and public establishments not
covered by the preceding paragraphs;

(t)      reserve staff, staff who have taken early retirement or are on stand-by, who are not in service, who receive benefits indexed to the salaries of active staff.

…

15 — The rules laid down in this article shall be mandatory and shall prevail over any provision to the contrary, special provision or exception provision, and also to
collective employment regulatory instruments and contracts of employment, which may not derogate from or amend those rules.’

2.      Law No 159-A/2015

7.        Law No 159-A/2015, Extinção da redução remuneratória na Administração Pública (Law No 159-A/2015 abolishing the reduction of remuneration in the public
administration) of 30 December 2015 (12) (‘Law No 159-A/2015’), brought to an end, taking effect gradually from 1 January 2016, to the measures to reduce
remuneration resulting from Law No 75/2014.

8.        Article 2 of that law states that ‘the reduction of remuneration provided for in Law No 75[/2014] shall be progressively eliminated during 2016, at quarterly
intervals, as follows:

(a)      reversibility of 40% for remuneration paid as from 1 January 2016;

(b)      reversibility of 60% for remuneration paid as from 1 April 2016;

(c)      reversibility of 80% for remuneration paid as from 1 July 2016;

(d)      total elimination of the reduction in remuneration as from 1 October 2016’.
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III. The main proceedings, the question for a preliminary ruling and the procedure before the Court

9.        The special administrative action brought by the ASJP, acting on behalf of some of its members who are judges at the Tribunal de Contas (Court of Auditors), seeks
the annulment of the administrative acts adopted under Article 2 of Law No 75/2014, which introduced a transitional reduction in the remuneration paid to the persons
working in the Portuguese public administration listed in that article, which includes judges. (13) The judges represented by that association also claim repayment of the
sums withheld from their salaries with effect from October 2014, together with default interest at the statutory rate, and also a declaration that they are entitled to receive
their salaries without that reduction.

10.      In support of that action, the ASJP claims that the measures to reduce remuneration at issue breach the ‘principle of judicial independence’ set out in Article 203 of
the Constitution of the Portuguese Republic (14) and enshrined in both Article 19(1) TEU and Article 47 of the Charter.

11.      In its decision for reference, the Supremo Tribunal Administrativo (Supreme Administrative Court) states that, since the measures limiting expenditure, given
concrete form in the reduction of the salaries at issue in the main proceedings, form part of the context of the correction of the excessive deficit in Portugal — regulated
and supervised by the institutions of the European Union — followed by financial assistance — granted and regulated by EU legal measures — it would be difficult to
deny that those measures were adopted in the framework of EU law or, at least, are European in origin.

12.      The referring court goes on to observe that the discretion which the Portuguese State has in establishing guidelines for the budgetary policy, in accordance with the
EU institutions, does not however relieve it of its obligation, under Article 51(1) of the Charter, to respect the general principles of EU law, which include the principle of
judicial independence.

13.      In that regard, the referring court observes that effective judicial protection of the rights arising from the EU legal order is ensured primarily by the national courts,
according to the second subparagraph of Article 19(1) TEU, and that the latter must implement such protection with the independence and impartiality to which EU
citizens of the Union are entitled under Article 47 of the Charter. According to the referring court, everything indicates that the independence of the judicial bodies is also
ensured by the provision of guarantees as to the status of their members, in particular in terms of their financial situation, which is the reason why the unilateral and
continued reduction of the remuneration of the principals of the plaintiff in the main proceedings is being contested.

14.      Thus, by decision of 7 January 2016, received at the Court on 5 February 2016, the Supremo Tribunal Administrativo (Supreme Administrative Court) decided to
stay proceedings and to refer the following question for a preliminary ruling:

‘In view of the mandatory requirements of eliminating the excessive budget deficit and of financial assistance regulated by … rules [of EU law], must the principle
of judicial independence, enshrined in the second subparagraph of Article 19(1) TEU, in Article 47 of the [Charter] and in the case-law of the Court of Justice, be
interpreted as meaning that it precludes the measures to reduce remuneration that are applied to the judiciary in Portugal, where they are imposed unilaterally and on
an ongoing basis by other constitutional authorities and bodies, as is the consequence of Article 2 of Law No 75[/2014]?’

15.      Written observations were lodged by the ASJP, the Portuguese Government and the Commission. The Portuguese Government and the Commission were
represented at the hearing on 13 February 2017.

IV.    Analysis

16.      Before taking a position on the substance of the request for a preliminary ruling, I observe that two procedural objections have been raised in the present case, one
alleging that the request is inadmissible and the other that the Court lacks jurisdiction. As regards the order in which those objections will be addressed, I note that the
Court’s jurisdiction must, in principle, be ascertained first. Nonetheless, in this Opinion, to my mind it is appropriate first of all to address the admissibility of the request,
since the issues which the request raises in the present case are less complex than the examination of the Court’s jurisdiction and since that examination is more closely
connected to the provisions the interpretation of which is sought, an analysis of the substance that will thus directly follow that examination.

A.      The admissibility of the request for a preliminary ruling

17.      The Portuguese Government and the Commission have submitted two types of objections capable of affecting the admissibility of the present request for a
preliminary ruling. The first relates to the imprecise reasoning in the decision for reference, while the second relates to the fact that the national measures contested in the
main proceedings were already repealed when the matter was referred to the Court of Justice.

1.      The lacunae in the decision for reference

18.      In its written and oral observations, the Commission claims, by way of preliminary point, that the decision for reference is defective, notably because it does not
specify either which of the Court’s case-law would be relevant for the purpose of interpreting the provisions of EU law referred to in the question for a preliminary ruling
or the reasons for choosing those provisions, (15) and that it follows that the Court must declare that it lacks jurisdiction to answer that question.

19.      I consider, however, that the objections raised as regards the content of the decision for reference are more likely to affect the admissibility of the request for a
preliminary ruling than the Court’s jurisdiction per se. (16)

20.      It is true, as the Commission emphasises, that it is essential that the referring court should formulate its request in a clear and precise fashion, since that request is
the only act that serves as a basis for the procedure before the Court, both for the Court and for those participating in that procedure. (17) The requirements relating to the
content of a request for a preliminary ruling are expressly stated in Article 94 of the Rules of Procedure of the Court of Justice, of which the referring court is deemed, in
the context of the cooperation established in Article 267 TFEU, to be aware and which it is required to observe scrupulously. In particular, it is indispensable that the
national courts set out, in the decision for reference itself, the legal framework of the main proceedings and that they explain not only the reasons why they have chosen
the provisions of EU law which they seek to have interpreted but also the link which they establish between those provisions and the national legislation applicable to
those proceedings. (18)

21.      In the present case, the statement of reasons in the decision for reference is particularly brief, especially from two main aspects, and questions therefore arise as to
the admissibility of the request for a preliminary ruling which that decision contains.

22.      First, as regards the link between the national measures at issue and the provisions interpretation of which is requested in the question for a preliminary ruling —
namely the second subparagraph of Article 19(1) TEU and Article 47 of the Charter — the referring court is scarcely explicit, since it states merely that in its view those
provisions give rise to a general principle of judicial independence which those measures may have undermined, (19) without providing any specific information in that
respect.

23.      Second, the question for a preliminary ruling refers to ‘the case-law of the Court of Justice’ which also gives rise to the principle of judicial independence, although
the grounds of the decision for reference mention no decision of the Court to that effect. The referring court mentions only the existence of ‘numerous judgments’
delivered by the Court concerning the concept of ‘jurisdiction’ within the meaning of Article 267 TFEU, which take into account the independence of the body which has
submitted a request for a preliminary ruling, but does not cite any of the judgments which in its view are relevant. In the absence of sufficient information, it will not in
my view be appropriate to rule on that aspect of the question referred to the Court.
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24.      In spite of the abovementioned lacunae in the decision for reference, it seems to me that, in the light of all the material supplied by that decision and placed on the
file, the Court has sufficient information to be in a position to rule on the interpretation of Article 19 TEU and Article 47 of the Charter and thus to give a useful answer to
the question submitted to it. (20)

2.      The fact that the legislation at issue was repealed before the matter was referred to the Court

25.      In its written observations, the Portuguese Government maintained that the request for a preliminary ruling is inadmissible, since it had become devoid of purpose
when the matter was referred to the Court, owing to the legislative amendments which had been enacted in the Portuguese domestic legal order and which led to the
gradual and total reinstatement, in 2016, of the rights to remuneration at issue in the main proceedings. It inferred that there is no longer any need for the Court to answer
the question submitted to it, in that it has become hypothetical. (21)

26.      At the hearing, the Portuguese Government confirmed that, under Law No 159-A/2015, the reduction of remuneration in the public administrative introduced by
Law No 75/2014 was fully abolished progressively between 1 January and 1 October 2016, (22) but without retroactive effect. It follows that the loss alleged by the
principals of the plaintiff in the main proceedings, following the reduction in their remuneration as from October 2014, continued for the past and until 1 October 2016,
the date on which full reinstatement of the normal level of remuneration was achieved for all persons active in the public sector who had been affected by that reduction.

27.      However, the Portuguese Government claimed that the question for a preliminary ruling related to the breach of judicial independence which was alleged to have
been caused by Law No 75/2014, a possible problem to which a remedy had already been put in place when the matter was referred to the Court on 5 February 2016
owing to the abolition of the effects of that measure by Law No 159-A/2015, which was adopted on 30 December 2015 and entered into force on 1 January 2016. It added
that the consequences of Law No 75/2014 prior to its repeal on which the ASJP relies were solely of an economic nature, an issue which in the Portuguese Government’s
submission does not come within the subject matter of the request for a preliminary ruling.

28.      In that regard, I recall that questions on the interpretation of EU law referred by a national court in the factual and legislative context which that court is responsible
for defining, and the accuracy of which is not a matter for the Court to determine, enjoy a presumption of relevance. The Court may refuse to rule on a question referred
by a national court only where it is quite obvious that the interpretation of EU law that is sought is unrelated to the actual facts of the main action or its purpose, where the
problem is hypothetical, or where the Court does not have before it the factual or legal material necessary to give a useful answer to the questions submitted to it. (23)

29.      In accordance with settled case-law, it follows from both the wording and the structure of Article 267 TFEU that the preliminary ruling procedure presumes that a
dispute is actually pending before the national courts, in which those courts are required to deliver a decision that will take the preliminary judgment into account. (24)
Thus, when the main proceedings had already become devoid of purpose on the date on which the national court referred the matter to the Court, the Court declared the
request for a preliminary ruling inadmissible, (25) while a declaration that there is no need to adjudicate is in principle reserved to cases in which the relevant incident or
event occurred during the proceedings before the Court. (26)

30.      In particular, the Court refuses to give a ruling on a request when the national provisions initially applicable to the dispute in the main proceedings have been
repealed or disapplied because they are unconstitutional. (27) However, the fact that an imminent change in the national legislation at issue was about to be made has been
held to have no effect on the admissibility of the request for a preliminary ruling when it was clear from the information contained in the request that an answer from the
Court to the questions referred to it was decisive for the outcome of the dispute in the main proceedings. (28)

31.      In the present case, I consider that it is not obvious from the material submitted to the Court that the interpretation of EU law sought has no connection with the
subject matter of the dispute in the main proceedings or that the problem raised is hypothetical in nature.

32.      In fact, contrary to the Portuguese Government’s contention, the dispute before the referring court does not relate to judicial independence as such, as the principle
of judicial independence is relied on solely as a plea in law, for the purpose of securing the annulment of the allegedly unlawful administrative measures under which the
remuneration of the persons represented by the ASJP was reduced and the reinstatement of the sums improperly withheld from their salaries in application of Law
No 75/2014.

33.      In addition, since Law No 159-A/2015, which amended Law No 75/2014, had not fully put an end to the contested reductions, either for the past or for the
immediate future, on the date on which the request for a preliminary ruling was submitted, (29) it is apparent that on that date the referring court was still under an
obligation to adjudicate on the subject matter of the action, and that court considers it possible that the national legislation at issue infringed EU law and that there was a
need for the Court to answer the question for a preliminary ruling.

34.      In the light of all of those considerations, I am of the view that the present request for a preliminary ruling is admissible.

B.      The jurisdiction of the Court

35.      In support of its action in the dispute before the national court, the plaintiff in the main proceedings claims that the contested administrative measures are unlawful
on the ground that the national legislation which they implement, namely Law No 75/2014, is not compatible with EU law in that it is contrary to the ‘principle of judicial
independence’ as laid down, in that party’s submission, in both the second subparagraph of Article 19(1) TEU and Article 47 of the Charter. The referring court takes that
common approach to those provisions not only in the wording of the question referred but also in the underlying reasoning on which it is based.

36.      In order to give a ruling on the objections to jurisdiction raised by the Portuguese Government and by the Commission, it is necessary, in my view, to analyse the
second subparagraph of Article 19(1) TEU independently of the analysis of Article 47 of the Charter, since the conditions governing the applicability of those provisions,
and therefore the possibility for the Court to interpret them, are in my view distinct.

1.      The second subparagraph of Article 19(1) TEU

37.      In both their written and their oral observations, the Portuguese Government and the Commission have not expressly stated the reasons why the Court might in
their view not have jurisdiction to give a ruling on the interpretation of Article 19 TEU, taken on its own. In fact, they argued at length in favour of the notion that the
national legislation at issue in the main proceedings is not a measure implementing EU law within the meaning of Article 51 of the Charter, with the consequence that
there is no need to interpret Article 47 of the Charter, and to my mind they have proposed that similar reasoning should be followed as regards Article 19 TEU. (30)

38.      However, in my view that argument cannot be extended, or even applied by analogy, to Article 19 TEU, given the specific wording of Article 19 TEU, which is
different from that of Article 51(1) of the Charter, to which I shall return later, (31) but concerning which I would point out now that it limits the scope of the Charter to
measures adopted by the Member States in order to implement provisions of EU law.

39.      Without in any way prejudging the substantive analysis, which will lead to a definition of the content and scope of Article 19 TEU, (32) it is appropriate at this
stage to determine whether the Court does indeed have jurisdiction in the present case to interpret that article, by reason of the possibility that its provisions, and more
particularly the second subparagraph of paragraph 1, which is referred to in the question for a preliminary ruling, will apply in a context such as that of the dispute in the
main proceedings.

40.      In the words of that second subparagraph, ‘Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by Union
law’. (33) It is this last element, specific to that provision, that seems to me to be decisive for the purpose of determining whether the Court is able to rule on the
interpretation of that provision in the present case.
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41.      The effective judicial protection, entailing access to appropriate remedies, from which parties must be able to benefit pursuant to that subparagraph is to my mind
required of the Member States when the national courts are likely to exercise their judicial activity in areas covered by EU law, and therefore to act as European judges. I
consider that that may be the case of the judges affected by the legislation at issue in the main proceedings, in so far as they may be required to settle disputes falling
within the scope of EU law, in which the possibility of making use of such remedies must be guaranteed.

42.      That finding is to my mind sufficient to support the conclusion that the Court has jurisdiction in the present case to interpret the second subparagraph of
Article 19(1) TEU. Proof of such jurisdiction must now be established as regards the requested interpretation of Article 47 of the Charter, since the criteria for the
application of the latter instrument are not set out in the same way as those applicable to Article 19 TEU, even though the actual result to which both sets of criteria lead
may be the same.

2.      Article 47 of the Charter

43.      It is settled case-law that the fundamental rights safeguarded in the legal order of the Union, including the ‘right to an effective remedy and the right to an impartial
tribunal’ enshrined in Article 47 of the Charter, must be applied in all situations governed by EU law, but not outside such situations. (34) Thus, Article 51(1) of the
Charter provides that the provisions of the Charter are addressed to the Member States only ‘when they are implementing EU law’, in accordance with the Court’s case-
law on that concept. (35) Article 6(1) TEU, which confers binding legal value on the Charter, makes clear, as does Article 51(2) of the Charter, that the provisions of the
Charter are not to extend in any way the competences of the Union as defined in the Treaties. Consequently, where a legal situation does not fall within the scope of EU
law, the Court does not have jurisdiction to adjudicate, and any provisions of the Charter that may be relied on cannot in themselves form the basis of such
jurisdiction. (36)

44.      In the present case, both the Portuguese Government and the Commission maintain that the conditions that would permit the conclusion that the adoption and
application by the Portuguese Republic of the measures provided for in Article 2 of Law No 75/2014 constitute a situation entailing the implementation of EU law, within
the meaning of Article 51 of the Charter, are not satisfied and that the Court therefore manifestly lacks jurisdiction to interpret Article 47 of the Charter.

45.      I recall that the Court has already declared that it manifestly lacked jurisdiction to give substantive answers to previous requests for a preliminary ruling also
submitted by Portuguese courts, on the ground that the decision for reference did not contain any specific material on which it might be considered that the national
measures at issue in those cases, comparable to those applicable to the present dispute in the main proceedings, (37) were intended to implement EU law within the
meaning of Article 51. (38) However, unlike in those other cases, the Court’s alleged lack of jurisdiction is not manifestly apparent in this instance, since the referring
court has supplied more explicit, albeit relatively summary, information as to the existence of such implementation of EU law in the present case.

46.      In fact, the referring court explains that the measures to reduce, such as those provided for in Article 2 of Law No 75/2014, were justified by budgetary
consolidation requirements, then it set out a list of measures of EU law relating to the excessive deficit situation of the Portuguese State and the financial assistance from
which it benefited. (39) However, it is not a simple matter to identify the grounds on which the referring court considers that there is a direct link between the measures at
issue in the main proceedings and a particular provision of EU law, as it provides little information on that subject. (40)

47.      Thus, the decision for reference does not make clear what was the legislative framework, with respect to the provisions of EU law then applicable, of which the
national measures at issue formed part. In particular, it does not clearly mark the distinction, emphasised at the hearing by the Portuguese Government, between the stage
at which the Portuguese State was subject to the rules of EU law related to the correction of an excessive deficit and the stage at which the applicable regime was that of
the obligations resulting from the grant of financial assistance by the European Union.

48.      As Advocate General Bot observed in a case which also concerned budgetary austerity measures adopted by a Member State in the context of undertakings given to
the European Community, in order to determine whether the provisions of the Charter are applicable under Article 51 thereof, (41) it is necessary to take into account not
only the wording of the national provisions in question, but also the terms of the measures of EU law in which those commitments appear. In that regard, Advocate
General Bot added — correctly, in my view — that those measures leave a discretion to the State concerned to decide on the measures best able to ensure compliance with
those commitments, provided that the objectives of the relevant measures are sufficiently detailed and precise to constitute a specific rule of EU law in that respect, (42)
unlike mere recommendations adopted by the Council, on the basis of Article 126 TFEU, and addressed to Member States whose public deficit is considered excessive.

49.      In the present case, in order to characterise what it claims to be the link between Law No 75/2014 and EU law, the referring court does not cite the wording of that
law. It does not refer to any measure of EU law, unlike the grounds of the draft law that led to Law No 75/2014, in which a link is established with obligations resulting
from EU law in budgetary matters. (43)

50.      On the contrary, that court, like the ASJP, relies, in particular, on the economic and financial adjustment agreement concluded by the Portuguese State in May
2011 (44) and, most recently, on Council Implementing Decision 2012/409 of 10 July 2012 on granting Union financial assistance to Portugal, and also on the Council
Recommendation of 18 June 2013 with a view to bring an end to the situation of an excessive government deficit in Portugal.

51.      In that regard, I recall that a recommendation adopted by the EU institutions is by nature a non-binding act, unlike a decision. (45) In addition, I consider, as do the
Portuguese Government (46) and the Commission, that the abovementioned recommendation, which is based, in particular, on Article 126(7) TFEU, did not fix
sufficiently specific and precise objectives to support the view that the Portuguese State implemented on the basis of that recommendation requirements of EU law within
the meaning of Article 51 of the Charter.

52.      As regards Implementing Decision 2012/409, to which the referring court makes reference, I observe that it was replaced by Council Implementing Decision
2014/234, dated 23 April 2014, which was therefore applicable ratione temporis when the measures at issue, based on Law No 75/2014, adopted on 12 September 2014,
were adopted. Article 1 of the latter decision amended Implementing Decision 2011/344, which had initially laid down the conditions for the grant of Union financial
assistance to the Portuguese Republic, (47) extending Regulation No 407/2010. It is apparent from paragraph 2 of that article that the Portuguese State was to adopt in
2014, ‘in line with specifications in the Memorandum of Understanding’, measures of a specific nature, and not just general measures, (48) consisting in particular in that,
within the framework of ‘the 2015 consolidation strategy’, ‘the Government [was to] adopt a single wage scale during 2014 with a view to implementing it in 2015 and
aimed at the rationalisation and consistency of remuneration policy across all careers in the public sector’. (49) The discretion which that Member State certainly enjoyed,
in the exercise of its budgetary powers, to determine the precise economic corrective measures which it considered most appropriate for attaining the precise objectives
thus set cannot call that analysis in question. (50)

53.      Although there may be serious doubts owing to the limited light shed on that subject in the decision for reference, I incline to the view that the adoption of the
measures to reduce remuneration in the public sector provided for in Article 2 of Law No 75/2014, at issue in the main proceedings, constitutes an implementation of
provisions of EU law, within the meaning of Article 51 of the Charter, and that the Court therefore also has jurisdiction to answer the request for a preliminary ruling in so
far as it concerns Article 47 of the Charter.

C.      Substance

1.      The subject matter of the question for a preliminary ruling

54.      In support of its claims, the ASJP contends that the legal status of judges cannot be compared with the staff regulations applicable to public officials in generals,
whose situation could be precarious. Referring, inter alia, (51) to the European Charter on the statute for judges, (52) adopted under the aegis of the Council of Europe, it
asserts that the stability of judges’ remuneration, and the fixing of their remuneration at an appropriate level to protect them from interference designed to influence their
decisions, makes it possible to ensure respect for, in particular, the principles of independence and impartiality, which constitute guarantees of the judicial activity. It
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maintains that the principle of judicial independence, in particular in financial terms, which results from Article 19 TEU and Article 47 of the Charter, precludes measures
to reduce remuneration adopted unilaterally by the executive and legislature of a Member State, such as those at issue in the main proceedings.

55.      Following a similar line of reasoning, the decision for reference asks the Court, in essence, to determine whether there is a general principle of EU law that the
authorities of the Member States are required to respect the independence of the national judges and, more particularly — in the light of the circumstances of the main
proceedings — to maintain their remuneration at a constant level that is sufficient for them to be able to perform their duties freely.

56.      The referring court considers that such a principle and such consequences flow from both the second subparagraph of Article 19(1) TEU and Article 47 of the
Charter, (53) which the Court will in my view have to interpret separately (54) should it consider that it has jurisdiction to adjudicate on both of those provisions. (55) For
the reasons set out below, I, like the Portuguese Government and the Commission, do not share the opinion on the substance expressed by the referring court.

2.      The interpretation of the second subparagraph of Article 19(1) TEU

57.      In support of the argument that the second subparagraph of Article 19(1) TEU states a general principle of EU law which enshrines judicial independence and
precludes the national measures at issue in the main proceedings, the referring court and the ASJP assert that judges in the Member States are also European judges from a
functional viewpoint, since they bear primary responsibility for ensuring the effective judicial protection of rights flowing from the EU legal order, in particular under that
provision.

58.      It is true that the second subparagraph of Article 19(1) TEU provides that ‘Member States shall provide remedies sufficient to ensure effective legal protection in
the fields covered by Union law’ (56) and that the judges of the national courts responsible for such remedies contribute to that protection. However, in order to interpret
the wording of that provision it is necessary to analyse it in the light of its context.

59.      On that point, I observe that Article 19 TEU is to be found in Title III of that Treaty, entitled ‘Provisions on the institutions’, which contains a set of general rules
laying down the conditions in which each of the institutions of the Union — and in particular the Court of Justice of the European Union, referred to in Article 19 — must
act within the limits of the powers conferred on it.

60.      In addition, in the light of the provisions set out in paragraphs 1 to 3 of Article 19 TEU, taken as a whole, it seems to me that the abovementioned concept of
‘effective judicial protection’ is perceived to be closely related to the exercise of its functions by the Court of Justice of the European Union, the composition and powers
of which form the subject matter of those three paragraphs. In particular, the first subparagraph of paragraph 1 confers on that institution, which consists of both the Court
of Justice and the General Court, the task of ensuring that in the interpretation and application of the Treaties the law is observed, (57) it being noted that the ‘general
jurisdiction rule’ set out in that subparagraph is subject to derogations. (58)

61.      It is apparent from the case-law that the purpose of the second subparagraph of paragraph 1 is to reaffirm the obligation placed on Member States to ‘establish a
system of legal remedies and procedures which ensure respect for the fundamental right to effective judicial protection’. (59) Thus, that second subparagraph is not aimed
directly at the national judges, but is intended to ensure that possibilities of remedies exist in the Member States so that each individual is able to benefit from such
protection in all the fields in which EU law is applicable. That requirement is linked with the fact that judicial review of compliance with the legal order of the European
Union is ensured not only by the Courts of the European Union, but also in cooperation with the national courts, in accordance with the two subparagraphs of that
paragraph. (60)

62.      The Court has made clear that such an obligation also arises under Article 47 of the Charter as regards measures taken by the Member States to implement Union
law within the meaning of Article 51(1) of the Charter. (61) In fact, paragraph 1 of Article 47 expressly provides for the right to an effective remedy before a tribunal, in
compliance with the conditions laid down in that article, for everyone whose rights and freedoms guaranteed by the law of the Union have been violated. Although I do
not wish to comment at this point on the interpretation of the latter article and on any implications which it may have in the light of the details of the main
proceedings, (62) I would emphasise that the purpose and the wording of Article 47 are different from those of Article 19 TEU.

63.      As regards the latter article, the Court has held that it is for the domestic legal system of each Member State to designate — with due observance of the
requirements stemming from, in particular, the second subparagraph of Article 19(1) TEU — the courts and tribunals with jurisdiction and to lay down the detailed
procedural rules governing actions brought to safeguard rights which individuals derive from EU law. (63) It therefore seems to me that the purpose of that subparagraph,
which places an obligation on Member States to establish remedies that enable those right to be effectively protected, is primarily procedural in nature.

64.      In the light of those factors, I consider, like the Portuguese Government, (64) that the concept of ‘effective judicial protection’ within the meaning of the second
subparagraph of Article 19(1) TEU must not be confused with the ‘principle of judicial independence’ mentioned in the question for a preliminary ruling as deriving, it is
alleged, from that provision. (65)

65.      Furthermore, the difference between the right to effective judicial protection, which must be available to the subjects of the Member States by means of appropriate
remedies, and the right to a trial before judges acting in complete independence, which is also recognised in the interest of those subjects, seems to me to be evident in the
light of both the title and the wording of Article 47 of the Charter, in which those two rights are stated separately. (66) The distinction is likewise clearly drawn in the
European Convention for the Protection of Human Rights and Fundamental Freedoms, (67) since the ‘right to an effective remedy’ before a national authority is laid down
in Article 13, while the ‘right to a fair trial’, which includes in particular the right to ‘a fair … hearing … by an independent … tribunal’, is provided for in Article 6, (68)
although there are quite obviously material links between those two articles. (69) I shall return to these elements in the context of the interpretation of Article 47 of the
Charter. (70)

66.      The obligation for Member States to provide a system of ‘remedies’ set forth in the second subparagraph of Article 19(1) TEU relates, in my view, only to the right
to ‘effective judicial protection’, as is apparent from the wording of that provision, and not to the right to a fair hearing before an independent court, the content of which
is substantially different.

67.      Consequently, I am of the view that the second subparagraph of Article 19(1) TEU must be interpreted as meaning that it does not enshrine a general principle of
EU law according to which the independence of judges sitting in all the courts of the Member States should be guaranteed.

68.      In the alternative, in case the Court should deem that the principle of judicial independence derives directly from the requirement of effective judicial protection in
the second subparagraph of Article 19(1) TEU, as the referring court asserts, I consider that in any event neither that provision nor that principle (71) can be understood as
precluding national measures to reduce remuneration such as those challenged by the plaintiff in the main proceedings, since those measures are not specifically targeted
at the judges but, on the contrary, are general in scope, (72) since they apply to a wide group of persons in the civil service. (73)

3.      The interpretation of Article 47 of the Charter

69.      The referring court, like the ASJP, claims that, under Article 47 of the Charter, the courts of the Member States must implement independently and impartially the
effective judicial protection of the rights conferred on citizens by the European legal order and that the unilateral reduction of the remuneration at issue in the main
proceedings might have undermined the independence of the judges concerned.

70.      In that regard, I recall, as Advocate General Wathelet recently explained, (74) that the title (75) and the wording of Article 47 of the Charter indicate that the
Charter recognises the right to an effective remedy, which was also laid down in Article 13 of the ECHR, and the right to a fair trial, including the right to an independent
and impartial tribunal, which was enshrined in Article 6(1) of the ECHR.
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71.      As the content of Article 47 was directly inspired by those provisions of the ECHR, (76) it is appropriate, in accordance with Article 52(3) of the Charter, to
interpret it not only taking account of the Explanations on the Charter but also in the light of the case-law of the European Court of Human Rights (‘the ECtHR’), (77) so
that the rights guaranteed by Article 47 have in principle the same meaning and the same scope as those conferred on them by the ECHR, although that rule does not
preclude EU law conferring a wider protection. It has been made clear from the outset (78) that Article 47 of the Charter specifically offers protection the scope ratione
materiae of which is wider than that of the corresponding articles of the ECHR. (79)

72.      In the light of the case-law on the ECHR and on the protocols thereto, (80) it seems to me that the ‘principle of judicial independence’ referred to in the present
request for a preliminary ruling relates more to the right of everyone ‘to a … hearing … by an independent and impartial tribunal’, as laid down in the second
subparagraph of Article 47 of the Charter, (81) than to ‘the right to an effective remedy before a tribunal’, as provided for in the first subparagraph of that article. (82)

73.      In fact, both the referring court and the ASJP claim that the principle of judicial independence might ‘preclude the measures to reduce remuneration that are applied
to the judiciary in Portugal, where they [were] imposed unilaterally and on an ongoing basis by other constitutional authorities and bodies’. (83)

74.      The ECtHR has repeatedly held that the guarantee of an ‘independent tribunal’, within the meaning of Article 6(1) of the ECHR, (84) requires that judges enjoy
independence not only in terms of their office and appointment, (85) but also in the exercise of their duties. That concept assumes a dimension that is internal to the
judiciary, (86) and not relevant in the present case, and a dimension external to the judiciary, according to which the judges must be able to work without influence from
the parties to the dispute (87) or the powers of the State, (88) which in my view is the only aspect invoked by the ASJP. I would emphasise that the Court of Justice has
taken a similar approach when it has defined the criteria against which the independence of a national court may defined. (89)

75.      As regards, more specifically, the independence of the members of a court by reference to their remuneration, the ECtHR has already acknowledged the interaction
between those two factors, and has held that ‘the failure of the State to provide judicial benefits to judges in a timely manner is incompatible with the need to ensure their
ability to exercise their judicial functions independently and impartially, in order to be shielded from outside pressures aimed at influencing their decisions and
behaviour’, while emphasising, in that context, the judges’ ‘[particularly] sensitive status as independent judicial officers’. (90)

76.      That analysis is supported by various legal instruments of the Council of Europe which express such concerns. Article 6 of the European Charter on the status of
the judiciary states, although it lacks binding force, that the level of judges’ remuneration should be fixed so as to shield them from pressures aimed at impairing their
independence, although that level may vary from one judge to another according to objective factors, such as the importance of the tasks which they must carry out. (91)
Likewise, recommendations of the Committee of Ministers (92) have recommended that ‘Judges’ remuneration should be commensurate with their profession and
responsibilities, and be sufficient to shield them from inducements aimed at influencing their decisions’ and that ‘specific legal provision [be made] guaranteeing judicial
salaries against reduction’. (93)

77.      In the light of those factors, I am of the view that the right of everyone to a hearing by an independent tribunal, within the meaning of Article 47 of the Charter,
includes the requirement that the independence of the members of that tribunal be guaranteed by the payment to them, having regard to the responsibilities which they
assume, of sufficient high and stable remuneration, in order to protect them against any external interference or pressure that might undermine the neutrality of the judicial
decisions that they must take.

78.      However, although the amount of judges’ remuneration must be commensurate with the importance of the public functions which they carry out, that amount
should not be detached from economic and social reality, and in particular the average standard of living, in the State in which they exercise their professional
activities. (94) In addition, reasonable stability in their income assumes, to my mind, that their income will not vary over time in a way that would jeopardise their
independence of judgment, but not that it will remain unchanged.

79.      More particularly, in a situation of great economic crisis, such as that experienced during the period preceding the adoption of the national measures at issue in the
main proceedings, (95) the principle of judicial independence cannot be understood as making it impossible to change their remuneration, although such an operation
must clearly remain within reasonable proportions in order to avoid making judges vulnerable to pressure that might be brought to bear on them. As the Portuguese
Government claims, it is necessary to find a fair balance between the public interest of the community and the particular interest of the judges, who are responsible for
ensuring respect for the rights conferred on individuals.

80.      In addition, as I have already emphasised, (96) as do the Portuguese Government (97) and the Commission, the measures to reduce remuneration at issue affected
not only the judges but a large number of persons active in the civil service. Since the judges were in no way exclusively or even specifically targeted, the ‘other
constitutional bodies and authorities’ referred to in the question for a preliminary ruling cannot be considered to have sought to destabilise members of the judiciary, still
less because agents of both the executive and the legislature were subject to exactly the same austerity measures under Article 2 of Law No 75/2014.

81.      Consequently, I consider that Article 47 of the Charter must be interpreted as meaning that it does not preclude the adoption of national measures such as those
contested in the main proceedings, since they do not undermine the principle of judicial independence contained in that article.

82.      An interpretation to the contrary would have the practical consequence, which in my view would be deplorable, of depriving Member States of the possibility, in a
serious economic crisis, of making the necessary adjustment to the amount of the remuneration of persons forming part of the civil service in the broad sense, provided
that that adjustment does not apply only to judges and is not disproportionate.

V.      Conclusion

83.      In the light of the foregoing considerations, I propose that the Court should answer the question for a preliminary ruling submitted by the Supremo Tribunal
Administrativo (Supreme Administrative Court, Portugal) as follows:

The second subparagraph of Article 19(1) TEU and Article 47 of the Charter of Fundamental Rights of the European Union must be interpreted as meaning that they
do not preclude general measures to reduce remuneration in the public administration that are applied to the judges under national legislation such as that at issue in
the main proceedings.

1      Original language: French.

2      According to Article 19 TEU:
‘1. The Court of Justice of the European Union shall include the Court of Justice, the General Court and specialised courts. It shall ensure that in the interpretation and
application of the Treaties the law is observed.
Member States shall provide remedies sufficient to ensure effective legal protection in the fields covered by Union law.
2. The Court of Justice shall consist of one judge from each Member State. It shall be assisted by Advocates General. …
3. The Court of Justice of the European Union shall [adjudicate] in accordance with the Treaties ...’

3      Article 47 of the Charter, entitled ‘Right to an effective remedy and to a fair trial, provides in its first and second paragraphs:
‘Everyone whose rights and freedoms guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal in compliance with the
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conditions laid down in this Article.
Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law. Everyone shall have the
possibility of being advised, defended and represented.’

4      OJ 2010 L 125, p. 44, and corrigendum OJ 2014 L 106, p. 46.

5      OJ 2010 L 118, p. 1.

6      Original document in English available at the following internet address: https://www.imf.org/external/np/loi/2011/prt/051711.pdf

7      OJ 2011 L 159, p. 88.

8      OJ 2012 L 192, p. 12.

9      OJ 2014 L 125, p. 75.

10      Footnote not relevant to English translation.

11      Diário da República, Series 1, No 176, 12 September 2014, p. 4896. Draft Law No 239/XII, which gave rise to Law No 75/2014, approved in the Council of
Ministers on 3 July 2014, is available at the following internet address: https://www.parlamento.pt/ActividadeParlamentar/Paginas/DetalheDiplomaAprovado.aspx?
BID= 18267

12      Diário da República, Series 1, No 254, 30 December 2015, p. 10006-(4). The text of Law No 159-A/2015 is also available at the following internet address:
http://www.parlamento.pt/ActividadeParlamentar/Paginas/DetalheDiplomaAprovado.aspx?BID= 19068

13      As regards the latter, see the list in Article 2(9)(f).

14      According to Article 203, ‘the courts shall be independent and shall be subject only to the law’.

15      The Commission states, moreover, that the referring court does not set out the reasons why the judges would be more especially affected by a national measure
which is aimed at a wide range of public office-holders. Since to my mind that argument relates not so much to the rules of procedure as to the substance of EU law, I
shall address it rather in that context (see point 54 et seq. of this Opinion).

16      The lack of sufficient detail in the decision for reference concerning the factual and legal context of the dispute in the main proceedings or the reasons why an
answer to the questions referred is necessary in order to determine that dispute generally leads the Court to declare the request for a preliminary ruling inadmissible, in
whole or in part (see, in particular, judgments of 18 July 2013, ÖFAB, C‑147/12, EU:C:2013:490, paragraphs 44 to 47, and of 4 May 2016, Philip Morris Brands and
Others, C‑547/14, EU:C:2016:325, paragraphs 47 to 53, and order of 8 September 2016, Google Ireland and Google Italy, C‑322/15, EU:C:2016:672, paragraph 15 et
seq.).

17      The decision for reference must provide sufficient information to the Court for it to be able to give a helpful answer to the question referred to it and to all the
interested parties designated in Article 23 of the Statute of the Court of Justice of the European Union, and in particular the 28 Member States, to which that decision is
notified, after being translated, with a view to receiving any comments which they may have.

18      These rules have been repeatedly referred to by the Court in its case-law (see, in particular, the passages from the decisions mentioned in footnote 16 of this
Opinion, in addition to the case-law cited there) and also in its Recommendations to national courts and tribunals, in relation to the initiation of preliminary ruling
proceedings, updated in 2016 (OJ 2016 C 439, p. 1, points 1 to 8 and especially points 14 to 18 and the Annex setting out ‘the essential elements of a request for a
preliminary ruling’). See also Gaudissart, M.-A., ‘Les recommandations de la Cour de justice aux juridictions nationales, relatives à l’introduction de procédures
préjudicielles’, Journal de droit européen, 2017, No 2, p. 42 et seq.

19      On the statement of reasons in the decision for reference, see point 11 et seq. of this Opinion.

20      See, by analogy, judgments of 12 February 2015, Surgicare (C‑662/13, EU:C:2015:89, paragraphs 16 to 23), and of 11 June 2015, Lisboagás GDL (C‑256/14,
EU:C:2015:387, paragraphs 24 to 27).

21      The Portuguese Government has submitted these arguments by way of alternative, in case the Court should declare that it has jurisdiction to give a ruling on the
question referred to it.

22      See points 7 and 8 of this Opinion.

23      See, in particular, judgments of 8 December 2016, Eurosaneamientos and Others (C‑532/15 and C‑538/15, EU:C:2016:932, paragraph 28), and of 21 December
2016, Associazione Italia Nostra Onlus (C‑444/15, EU:C:2016:978, paragraph 36).
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24      See, in particular, judgment of 26 February 2015, Matei (C‑143/13, EU:C:2015:127, paragraph 38), and order of 3 March 2016, Euro Bank (C‑537/15, not
published, EU:C:2016:143, paragraph 32).

25      See, in particular, order of the President of the Court of 10 February 2015, Liivimaa Lihaveis (C‑175/13, not published, EU:C:2015:80, paragraphs 17 to 21).

26      See, in particular, judgments of 24 October 2013, Stoilov i Ko (C‑180/12, EU:C:2013:693, paragraphs 44 to 48), and of 3 July 2014, Da Silva (C‑189/13, not
published, EU:C:2014:2043, paragraphs 34 to 37).

27      See, in particular, judgments of 9 December 2010, Fluxys (C‑241/09, EU:C:2010:753, paragraphs 32 to 34), and of 27 June 2013, Di Donna (C‑492/11,
EU:C:2013:428, paragraphs 27 to 32), and order of 3 March 2016, Euro Bank (C‑537/15, not published, EU:C:2016:143, paragraphs 34 to 36).

28      See judgment of 12 January 2010, Petersen (C‑341/08, EU:C:2010:4, paragraphs 28 and 29).

29      I recall that the question for a preliminary ruling was registered on 5 February 2016 and that Law No 159-A/2015 did indeed come into force on 1 January 2016, but
that its effects are non-retroactive and were initially only partial (the reversibility of the reduction being 40% for remuneration paid from 1 January 2016, 60% for
remuneration paid from 1 April 2016 and 80% for remuneration paid from 1 July 2016), and then became fully applicable only from 1 October 2016 (see points 7 and 8
and 26 and 27 of this Opinion). The loss of income alleged by the principals of the plaintiff in the main proceedings had therefore not been made good in full when the
matter was referred to the Court of Justice.

30      The Portuguese Government has inferred from the case-law relating to Article 51 of the Charter that the Court manifestly lacks jurisdiction to rule on the case-law
of both Article 19 TEU and Article 47 of the Charter. As for the Commission, it based its assertion that the Court lacks jurisdiction to answer the question referred to it
from the aspect of Article 19 TEU mainly on the fact that the referring court had not stated sufficient reasons for its decision for reference as regards the link that might
exist between EU law and the national legislation applicable to the main proceedings (a complaint which in my view relates more to the admissibility of the request for a
preliminary ruling, which is examined in point 18 et seq. of this Opinion).

31      See point 43 et seq. of this Opinion.

32      I should make clear at the outset that I shall propose the adoption of an interpretation of Article 19 TEU that runs counter to the argument defended by the ASJP (see
point 57 et seq. of this Opinion).

33      Emphasis added.

34      In the judgment of 26 February 2013, Åkerberg Fransson (C‑617/10, EU:C:2013:105, paragraphs 17 to 23), the Court held, in particular, that since ‘the fundamental
rights guaranteed by the Charter must therefore be complied with where national legislation falls within the scope of EU law, situations cannot exist which are covered in
that way by EU law without those fundamental rights being applicable. The applicability of EU law entails applicability of the fundamental rights guaranteed by the
Charter’ (paragraph 21). See also judgment of 16 May 2017, Berlioz Investment Fund (C‑682/15, EU:C:2017:373, paragraph 49).

35      The Court has made clear that the concept of ‘implementing Union law’ within the meaning of Article 51 of the Charter presupposes a degree of connection
between the measure of EU law and the national measure at issue which goes beyond the matters covered being closely related or one of those matters having an indirect
impact on the other. In that regard, it is necessary to determine, inter alia, whether the national legislation at issue is intended to implement a provision of EU law, the
nature of that legislation and whether it pursues objectives other than those covered by EU law, even if it is capable of indirectly affecting EU law, and also whether there
are specific rules of EU law on the matter or rules which are capable of affecting it (see, in particular, judgments of 10 July 2014, Julián Hernández and Others, C‑198/13,
EU:C:2014:2055, paragraph 34 et seq., and of 6 October 2016, Paoletti and Others, C‑218/15, EU:C:2016:748, paragraph 14 et seq.).

36      See, in particular, judgment of 8 November 2016, Lesoochranárske zoskupenie VLK (C‑243/15, EU:C:2016:838, paragraph 51 et seq.), and orders of 14 April 2016,
Târșia (C‑328/15, not published, EU:C:2016:273, paragraphs 23 and 24), and of 13 December 2016, Semeraro (C‑484/16, not published, EU:C:2016:952, paragraph 43).

37      Namely provisions of laws establishing a reduction of salaries in the public sector for the purposes of reducing Portuguese public expenditure.

38      See orders of 7 March 2013, Sindicato dos Bancários do Norte and Others (C‑128/12, not published, EU:C:2013:149, paragraph 12); of 26 June 2014, Sindicato
Nacional dos Profissionais de Seguros e Afins (C‑264/12, EU:C:2014:2036, paragraph 19 et seq.); and of 21 October 2014, Sindicato Nacional dos Profissionais de
Seguros e Afins (C‑665/13, EU:C:2014:2327, paragraph 14).

39      That list includes most of the measures referred to in point 4 of this Opinion.

40      The referring court mentions a ‘Report on the 2011 State budget’ prepared by the Ministry of Finance and Public Administration, which refers to Decision 2010/288
of the Council of the European Union, but does not make clear whether that factor was taken into account when Law No 75/2014, at issue in the main proceedings, was
being drafted.

41      See Opinion of Advocate General Bot in Florescu and Others (C‑258/14, EU:C:2016:995, point 61 et seq.).

42      That case concerned, in particular, the Memorandum of Understanding concluded on 23 June 2009 between Romania and the European Community and Council
Decision 2009/459/EC of 6 May 2009 providing Community medium-term financial assistance for Romania (OJ 2009 L 150, p. 8).
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43      The statement of reasons preceding draft Law No 239/XII emphasises that the Portuguese Republic’s presence in the European Union and in the euro area means
that it is required to comply with binding conditions in budgetary matters, which are set out in the FEU Treaty, in the Protocol and in the regulations implementing the
stability and growth pact, and in the Treaty on Stability, Coordination and Governance within the Economic and Monetary Union. It also refers to the possibility that
financial penalties will be imposed on Member States in excess of the limits of the reference budgetary deficit. In addition, it refers to the economic adjustment
programme concluded with the Commission, the ECB and the IMF. It adds that, since the budgetary discipline imposed by the permanent and constant obligations binding
on the Portuguese Republic in the context of its membership of the European Union and the single currency requires that the wage bill of the public administrations, as a
central element of State expenditure, be contained, the purpose of the draft law is to restore the percentages and limits of the reduction of remuneration in force since
2011, while determining that they should be reversed in whole in stages, in accordance with budget availability (see pp. 1 to 4).

44      I should point out that this first protocol, subsequently amended on several occasions — as indicated in the Commission’s observations — provided for a triennial
programme that would apply ‘up to mid-2014’ (see recital 2 of Council Implementing Decision 2011/344/EU).

45      In accordance with the fourth and fifth paragraphs of Article 288 TFEU.

46      The Portuguese Government refers, in particular to judgment No 574 of 14 August 2014 delivered, to that effect, by the Tribunal Constitucional (Constitutional
Court, Portugal). The Constitutional Court observes, however, that certain specific measures may be the consequence of the Council Implementing Decisions in the
context of the programme of Union economic and financial assistance in favour of the Portuguese State.

47      According to paragraph 1 of Article 1, financial assistance was made available to the Portuguese State during three years and six weeks, starting from the first day
after the entry into force of Implementing Decision 2011/344. Since the expiry of the economic adjustment programme, that State has been the subject of post-programme
monitoring, as the Commission mentioned at the hearing (on that point, see https://ec.europa.eu/info/business-economy-euro/economic-and-fiscal-policy-coordination/eu-
financial-assistance/which-eu-countries-have-received-assistance/financial-assistance-portugal_en).

48      A distinction must be drawn between those measures which are specifically imposed on a Member State and the budgetary constraints generally borne by Member
States, and especially those in the euro area, in particular under the regulations related to the Stability and Growth Pact (see, inter alia, recitals 1 to 5 and Article 1 of
Council Regulation (EU) No 1177/2011 of 8 November 2011 amending Regulation (EC) No 1467/97 on speeding up and clarifying the implementation of the excessive
deficit procedure, OJ 2011 L 306, p. 33).

49      See Article 3(8)(h)(i) and (ii) of Implementing Decision 2011/344 as amended by Article 1 of Implementing Decision 2014/234, and also the fourth indent of
recital 11 of the latter decision, which states that ‘a number of key reforms in the public administration support the public expenditure review and underpin the 2014
consolidation strategy’; they include ‘a revision of the wage scale and the development of a single wage-supplements’ scale’.

50      I consider that, in adopting Law No 75/2014, the Portuguese State did not ‘take an autonomous initiative not limited to exercising the discretion permitted and
framed by EU law’, as the Commission asserts, but acted in such a way as to comply with the particular economic commitments which it had given in order to be able to
benefit from the financial assistance granted to it.

51      The ASJP also refers to two reports evaluating European judicial systems prepared by the Council of Europe’s European Commission for the Efficiency of Justice,
available at the following internet address: http://www.coe.int/t/dghl/cooperation/cepej/series/default_en.asp

52      The European Charter on the statute for judges, adopted on 8 to 10 July 1998, states in Article 6, entitled ‘Remuneration and social welfare’:
‘6.1. Judges exercising judicial functions in a professional capacity are entitled to remuneration, the level of which is fixed so as to shield them from pressures aimed at
influencing their decisions and more generally their behaviour within their jurisdiction, thereby impairing their independence and impartiality.
6.2. Remuneration may vary depending on length of service, the nature of the duties which judges are assigned to discharge in a professional capacity, and the importance
of the tasks which are imposed on them, assessed under transparent conditions. …’
The Explanatory memorandum which follows the provisions of that charter provides useful information on their content (document available at the following internet
address: https://wcd.coe.int/ViewDoc.jsp?
p=&Ref=DAJ/DOC(98)23&Language=lanEnglish&Ver=original&Site=COE&BackColorInternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=FDC864&d

53      I note that, apart from those articles, the question for a preliminary ruling refers to ‘the case-law of the Court of Justice’ from which the principle of judicial
independence also follows, but that the decision for reference does not mention any decision of the Court to that effect.

54      Although it cannot be precluded that certain considerations in relation to Article 47 of the Charter may shed helpful light on the interpretation of Article 19 TEU,
and vice versa (see, in particular, Opinion of Advocate General Wathelet in Berlioz Investment Fund, C‑682/15, EU:C:2017:2, points 38 and 67).

55      And subject, of course, to the request for a preliminary ruling being declared admissible.

56      Emphasis added.

57      Paragraph 2 of Article 19 TEU describes the composition of the Court of Justice and the status of its members, while paragraph 3 defines its areas of competence in
terms of the different types of actions on which it may adjudicate.

58      See, in particular, judgment of 19 July 2016, H v Council and Commission (C‑455/14 P, EU:C:2016:569, paragraphs 39 and 40), concerning the derogations that
exist in common foreign and security policy matters.

59      See, in particular, judgments of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament and Council (C‑583/11 P, EU:C:2013:625, paragraphs 100 and
101), and of 28 April 2015, T & L Sugars and Sidul Açúcares v Commission (C‑456/13 P, EU:C:2015:284, paragraphs 49 and 50).
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60      See, in particular, Opinion of Advocate General Kokott in Inuit Tapiriit Kanatami and Others v Parliament and Council (C‑583/11 P, EU:C:2013:21, points 34, 116
and 121); judgments of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament and Council (C‑583/11 P, EU:C:2013:625, paragraphs 90 and 99), and of
28 April 2015, T & L Sugars and Sidul Açúcares v Commission (C‑456/13 P, EU:C:2015:284, paragraph 45); and order of 24 January 2017, Beul v Parliament and
Council (C‑53/16 P, not published, EU:C:2017:66, paragraphs 18 and 19).

61      See judgment of 28 April 2015, T & L Sugars and Sidul Açúcares v Commission (C‑456/13 P, EU:C:2015:284, paragraph 50). See also judgment of 16 May 2017,
Berlioz Investment Fund (C‑682/15, EU:C:2017:373, paragraph 44).

62      On this subject, see point 69 et seq. of this Opinion.

63      See, in particular, judgment of 3 October 2013, Inuit Tapiriit Kanatami and Others v Parliament and Council (C‑583/11 P, EU:C:2013:625, paragraph 102 et seq.).

64      In both its written and its oral observations, the Commission has not clearly adopted a position, as a subsidiary issue, on the interpretation to be given to the second
subparagraph of Article 19(1) TEU.

65      The Portuguese Government correctly maintains that the principle of effective judicial protection, which is intended to ensure that for each legally protected right or
interest there is a corresponding appropriate procedural remedy capable of protecting that right or interest before the courts, has a completely different aspect from that of
judicial independence, which ensures the impartiality of judicial bodies against extrajudicial and unlawful interference with the conduct of judicial proceedings.

66      In the title of Article 47 of the Charter, ‘[the] right to an effective remedy’, which forms the subject matter of paragraph 1 of that article, is distinguished from ‘[the
right] to a fair trial’, which includes the right to an ‘independent … tribunal’, as stated in paragraph 2. See also, to that effect, judgment of 8 November 2016,
Lesoochranárske zoskupenie VLK (C‑243/15, EU:C:2016:838, paragraph 54 et seq.).

67      Convention signed in Rome on 4 November 1950 (‘the ECHR’).

68      I note that the same distinction exists in the Constitution of the Portuguese Republic, since ‘Access to the law and to effective judicial protection’ forms the subject
matter of Article 20, while the independence of the courts and tribunals is provided for in Article 203 (cited in footnote 14 of this Opinion).

69      See, in particular, ECtHR, 26 October 2000 Kudła v. Poland (ECLI:CE:ECHR:2000:1026JUD003021096, §§ 150 to 156).

70      See point 69 et seq. of this Opinion.

71      On the specific effects of the principle of judicial independence in the present case, see also point 77 et seq. of this Opinion.

72      On the other hand, the fact that those measures were purely temporary (it will be recalled that Law No 75/2014 produced its effects from October 2014 and that,
under Law No 159-A/2015, the reduction of remuneration was completely eliminated from 1 October 2016), as the Portuguese Government claims, does not seem to me
to be decisive, since even if it were temporary, any breach of the general principle of EU law would be contrary to EU law, although such a breach would clearly be less
serious than a permanent breach.

73      See the long list of persons, including judges and prosecutors, in Article 2(9)(a) (‘the President of the Republic’) to (t) (‘reserve staff, staff who have taken early
retirement or are on stand-by’ of Law No 75/2014; that paragraph is cited in point 6 of this Opinion.

74      See Opinion of Advocate General Wathelet in Berlioz Investment Fund (C‑682/15, EU:C:2017:2, point 34 et seq.). See also judgment of 16 May 2017, Berlioz
Investment Fund (C‑682/15, EU:C:2017:373, paragraph 54).

75      Namely ‘Right to an effective remedy and to a fair trial’.

76      According to the Explanations relating to the Charter of Fundamental Rights (OJ 2007 C 303, p. 17 et seq.), ‘the first paragraph [of Article 47 of the Charter] is
based on Article 13 of the ECHR’ and ‘the second paragraph corresponds to Article 6(1) of the ECHR’ (see the first and third paragraphs in the section headed
‘Explanation on Article 47’.

77      The fact that it is necessary to refer solely to Article 47 of the Charter where the situation in question falls within the scope of EU law (see judgment of 16 May
2017, Berlioz Investment Fund, C-682/15, EU:C:2017:373, paragraph 54 and the case-law cited) does not exclude the possibility of interpreting that article in the light of
the case-law of the ECtHR. See, in particular, judgment of 15 February 2016, N. (C‑601/15 PPU, EU:C:2016:84, paragraph 45 et seq.), and the illustrations from the case-
law referred to by Lebrun, G., ‘De l’utilité de l’article 47 de la Charte des droits fondamentaux de l’Union européenne’, Revue trimetrielle des droits de l’homme, 2016,
No 106, in particular pp. 439 to 445.

78      See Explanations relating to the Charter, the second and fourth paragraphs of the section ‘Explanation on Article 47’, and the section ‘Explanation on Article 52,
where ‘Article 47(2) and (3)’ is cited among the ‘articles where the meaning is the same as the corresponding Articles of the ECHR, but where the scope is wider’.

79      In his Opinion in Berlioz Investment Fund (C‑682/15, EU:C:2017:2, point 37), Advocate General Wathelet states that ‘Article 47 of the Charter has a wider scope
ratione materiae. It applies where “[the] rights and freedoms guaranteed by the law of the Union are violated” (whether or not they are set out in the Charter), whereas
Article 13 of the ECHR requires a violation of “[the] rights and freedoms as set forth in the [ECHR]”. In addition, Article 6(1) of the ECHR limits the right to a fair trial to



3/3/23, 2:44 PM CURIA - Documents

https://curia.europa.eu/juris/document/document_print.jsf?mode=lst&pageIndex=0&docid=190793&part=1&doclang=EN&text=&dir=&occ=first&cid=… 12/12

the determination of civil rights and obligations or of any criminal charge. No such restriction is to be found in the second paragraph of Article 47 of the Charter’ (see also
point 61 et seq. of that Opinion).

80      The Explanations relating to the Charter, in the section headed ‘Explanation on Article 52’, states that, in paragraph 3 of that article, ‘the reference to the ECHR
covers both the Convention and the protocols to it. The meaning and the scope of the guaranteed rights are determined not only by the text of those instruments, but also
by the case-law of the European Court of Human Rights and by the Court of Justice of the European Union. The last sentence of the paragraph is designed to allow the
Union to guarantee more extensive protection. In any event, the level of protection afforded by the Charter may never be lower than that guaranteed by the ECHR’.

81      I should point out that the right to an independent tribunal within the meaning of Article 47 of the Charter extends to disputes of an administrative nature, as is the
case in the main proceedings (see, in particular, Dutheil de la Rochère, J., ‘Charte des droits fondamentaux de l’Union européenne’, Jurisclasseur Europe, vol. 160, 2010,
paragraph 87). As regards disputes involving judges with respect to Article 6(1) of the ECHR, see ECtHR, 23 June 2016, Baka v. Hungary
(ECLI:CE:ECHR:2016:0623JUD002026112, § 102 et seq.).

82      As concerns, the ‘right to an effective remedy’ within the meaning of Article 13 of the ECHR, see, in particular, ECtHR, 26 October 2000 (Kudła v. Poland,
ECLI:CE:ECHR:2000:1026JUD003021096, § 157).

83      See the wording of the question for a preliminary ruling and the observations of the ASJP, which emphasises that the reductions at issue were decided on and
imposed by the executive and the legislature, without regard to the fact that judges’ remuneration contributes to their functional independence. On the other hand, it is not
disputed that the principals of the plaintiff in the main proceedings were in fact able to exercise the remedies available in Portugal — the referring court is the Supremo
Tribunal Administrativo (Supreme Administrative Court).

84      The conditions of independence and impartiality of the national courts are certainly linked and are sometimes examined together (see, in particular, ECtHR, 21 June
2016, Ramos Nunes de Carvalho e Sá v. Portugal, ECLI:CE:ECHR:2016:0621JUD005539113, § 74), however, those concepts remain distinct, and I shall therefore
confine my observations to the former, having regard to the circumstances of the main proceedings.

85      The manner of appointment of the members of the court or tribunal, the duration of their term of office or their irremovability are among the factors taken into
account (see, in particular, ECtHR, 18 July 2013, Maktouf and Damjanović v. Bosnia-Herzegovina, ECLI:CE:ECHR:2013:0718JUD000231208, § 49).

86      This first part requires that every judge be free from directives or pressures from within the judiciary and in particular from fellow judges vis-à-vis whom he is in a
junior position within the administration or the hierarchy (see, in particular, ECtHR, 6 October 2011, Agrokompleks v. Ukraine,
ECLI:CE:ECHR:2011:1006JUD002346503, § 137).

87      See, in particular, ECtHR, 18 July 2013, Maktouf and Damjanović v. Bosnia-Herzegovina (ECLI:CE:ECHR:2013:0718JUD000231208, § 49).

88      See, in particular, as regards the legislature, ECtHR, 3 September 2013, M.C. and Others v. Italy (ECLI:CE:ECHR:2013:0903JUD000537611, § 59), and, as regards
the executive, ECtHR, 21 June 2016, Ramos Nunes de Carvalho e Sá v. Portugal (ECLI:CE:ECHR:2016:0621JUD005539113, §§ 70 and 75).

89      See, in particular, judgment of 16 February 2017, Margarit Panicello (C‑503/15, EU:C:2017:126, paragraph 37 et seq. and the case-law cited).

90      ECtHR, 26 April 2016, Zoubko and Others v. Ukraine (ECLI:CE:ECHR:2006:0426JUD000395504, §§ 67 and 68), concerning the alleged violation of Article 1 of
Protocol No 1 to the ECHR, which provides that ‘every natural or legal person is entitled to the peaceful enjoyment of his possessions’.

91      Provisions in footnote 52 of this Opinion.

92      See Recommendation No R(94)12 of the Committee of Ministers to the Member States on the independence, efficiency and role of judges, adopted on 13 October
1994, Principle III, paragraph 1(b), and Recommendation CM/Rec(2010)12, entitled ‘Judges: independence, efficiency and responsibilities’, adopted by the Committee of
Ministers of the Council of Europe on 17 November 2010, and the appendix thereto, paragraphs 53 to 55.

93      On this latter aspect, see also Opinion No 1 (2001) of the Consultative Council of European Judges (CCJE) for the attention of the Committee of Ministers of the
Council of Europe on standards concerning judicial independence and the irremovability of judges, dated 23 November 2001, paragraph 62.

94      Likewise, according to the ‘Report on the independence of the judicial system — Part I: The independence of judges’ of the European Commission for Democracy
through Law (Venice Commission), of 16 March 2010, ‘the level of remuneration should be determined in the light of the social conditions in the country’ (paragraph 46).

95      In that regard, the Portuguese Government observes that the adoption of the measures at issue was a fundamental choice by the competent bodies of the Portuguese
State, which was justified by the objectives of eliminating the excessive budgetary deficit and by the need for Portugal to comply with the international commitments
arising from the financial assistance which it had received under European provisions.

96      See point 68 and footnote 73 of this Opinion.

97      The Portuguese Government emphasised that the objective of the contested measures was, ultimately, to guarantee the general interest of the community, as defined,
in compliance with the national Constitution, by the Portuguese State in its capacity as legislature and, moreover, to apportion in a fair and balanced manner the burden
imposed by those measures, which is borne by all officials of State bodies, those working in the public administration and other agents of the State.


